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Foreword

This booklet was prepared by the Pension and Welfare
Benefits Administration of the U.S. Department of Labor
in an effort to address many of the questions that have been
raised concerning the effect of the Employee Retirement
Income Security Act (ERISA) on Federal and State regula-
tion of “multiple employer welfare arrangements”
(MEWAS). It isthe hope of the Department that the infor-
mation contained in this booklet will not only provide a
better understanding of the scope and effect of ERISA
coverage, but also will serveto facilitate State regulatory
and enforcement efforts, as well as Federal-State coordina-
tion, in the MEWA area.






Introduction

For many years, promoters and others have estab-
lished and operated multiple employer welfare arrange-
ments (MEWAS), also described as “ multiple employer
trusts’ or “METS,” as vehicles for marketing health and
welfare benefits to employers for their employees. Promot-
ers of MEWAs have typically represented to employers and
State regul ators that the MEWA is an employee benefit
plan covered by the Employee Retirement Income Security
Act (ERISA) and, therefore, exempt from State insurance
regulation under ERISA's broad preemption provisions.

By avoiding state insurance reserve, contribution and
other requirements applicable to insurance companies,
MEWAS are often able to market insurance coverage at
rates substantially below those of regulated insurance
companies, thus, in concept, making the MEWA an attrac-
tive alternative for those small businesses finding it diffi-
cult to obtain affordable health care coverage for their
employees. In practice, however, anumber of MEWAS
have been unable to pay claims as a result of insufficient
funding and inadequate reserves. Or in the worst situa-
tions, they were operated by individuals who drained the
MEWA's assets through excessive administrative fees and
outright embezzlement.

Prior to 1983, a number of states attempted to subject
MEWASs to State insurance law requirements, but were
frustrated in their regulatory and enforcement efforts by
MEWA -promoter claims of ERISA-plan status and Federal



preemption. In many instances MEWAS, while operating
asinsurers, had the appearance of an ERISA-covered plan
— they provided the same benefits as ERISA-covered
plans, benefits were typically paid out of the same type of
tax-exempt trust used by ERISA-covered plans, and, in
some cases, filings of ERISA-required documents were
made to further enhance the appearance of ERISA-plan
status. MEWA-promoter claims of ERISA-plan status and
claims of ERISA preemption, coupled with the attributes of
an ERISA plan, too often served to impede State efforts to
obtain compliance by MEWAs with State insurance laws.

Recognizing that it was both appropriate and neces-
sary for states to be able to establish, apply and enforce
State insurance laws with respect to MEWAS, the U.S.
Congress amended ERISA in 1983, as part of Public Law
97-473, to provide an exception to ERISA’s broad preemp-
tion provisions for the regulation of MEWASs under State
insurance laws.

While the 1983 ERISA amendments were intended to
remove Federal preemption as an impediment to State
regulation of MEWAS, it is clear that MEWA promoters
and others have continued to create confusion and uncer-
tainty asto the ability of statesto regulate MEWAS by
claiming ERISA coverage and protection from State regu-
lation under ERISA's preemption provisions. Obvioudly, to
the extent that such claims have the effect of discouraging
or delaying the application and enforcement of State
insurance laws, the MEWA promoters benefit and those
dependent on the MEWA for their health care coverage
bear the risk.



This booklet isintended to assist State officials and
othersin addressing ERISA-related issuesinvolving
MEWAS. The Pension and Welfare Benefits Administra-
tion has attempted in this booklet to provide a clear under-
standing of ERISA's MEWA provisions, and the effect of
those provisions on the respective regulatory and enforce-
ment roles of the Department of Labor and the States in the
MEWA area. Such understanding should not only facilitate
State regulation of MEWAS, but should also enhance
Federal-State coordination efforts with respect to MEWAS
and, in turn, ensure that employees of employers participat-
ing in MEWA s are afforded the benefit of the safeguards
intended under both ERISA and State insurance laws.

Thefirst part of this booklet, Regulation of Multiple
Employer Welfare Arrangements under ERISA, focuses
on what constitutes an ERISA-covered plan and the regula-
tory and enforcement authority of the Department of Labor
over such plans. The second part of the booklet, Regula-
tion of Multiple Employer Welfare Arrangements
Under State Insurance Laws, focuses on what is and
what is hot a MEWA and the extent to which states are
permitted to regulate MEWASs that are al'so ERISA-covered
welfare benefit plans.






Regulation of Multiple Employer
Welfare Arrangements
under ERISA

The U.S. Department of Labor, through the Pension
and Welfare Benefits Administration (PWBA), is respon-
sible for the administration and enforcement of the provi-
sionsof Titlel of ERISA (29 U.S.C. 81001 et seqg.). In
general, ERISA prescribes minimum participation, vesting
and funding standards for private-sector pension benefit
plans and reporting and disclosure, claims procedure,
bonding and other requirements which apply to both
private-sector pension plans and private-sector welfare
benefit plans. ERISA also prescribes standards of fiduciary
conduct which apply to persons responsible for the admin-
istration and management of the assets of employee benefit
plans subject to ERISA.

ERISA covers only those plans, funds or arrangements
that constitute an “employee welfare benefit plan,” as
defined in ERISA Section 3(1), or an “employee pension
benefit plan,” as defined in ERISA Section 3(2). By
definition, MEWASs do not provide pension benefits;
therefore, only those MEWA S that constitute “employee
welfare benefit plans’ are subject to ERISA’s provisions
governing employee benefit plans.

Prior to 1983, if aMEWA was determined to be an
ERISA-covered plan, State regulation of the arrangement
would have been precluded by ERISA'’s preemption provi-



sions. On the other hand, if the MEWA was not an ERISA-
covered plan, which was generally the case, ERISA’'s
preemption provisions did not apply and states were free to
regulate the entity in accordance with applicable State law.
Asaresult of the 1983 MEWA amendmentsto ERISA,
discussed in detail later in this booklet, states are now free
to regulate MEWAs whether or not the MEWA may aso be
an ERISA-covered employee welfare benefit plan.

Under current law, a MEWA that constitutes an
ERISA-covered plan isrequired to comply with the provi-
sions of Title | of ERISA applicable to employee welfare
benefit plans, in addition to any State insurance laws that
may be applicable to the MEWA. If aMEWA isdeter-
mined not to be an ERISA-covered plan, the persons who
operate or manage the MEWA may nonetheless be subject
to ERISA's fiduciary responsibility provisionsif such
persons are responsible for, or exercise control over, the
assets of ERISA-covered plans. In both situations, the
Department of Labor would have concurrent jurisdiction
with the state(s) over the MEWA.

The following discussion provides ageneral overview
of the factors considered by the Department of Labor in
determining whether an arrangement is an “employee
welfare benefit plan” covered by ERISA, the requirements
applicable to welfare plans under Title | of ERISA, and the
regulation of persons who administer and operate MEWASs
asfiduciariesto ERISA-covered welfare plans.



0 What is an “employee welfare benefit plan”?

The term *“employee welfare benefit plan” (or welfare
plan) is defined in Section 3(1) of ERISA, 29 U.S.C.
§1002(1), asfollows:

any plan, fund, or program which was
heretofore or is hereafter established or
maintained by an employer or by an
employee organization, or by both, to the
extent that such plan, fund, or program was
established or is maintained for the purpose
of providing for its participants or their
beneficiaries, through the purchase of
insurance or otherwise, (A) medical,
surgical, or hospital care or benefits, or
benefits in the event of sickness, accident,
disability, death or unemployment, or
vacation benefits, apprenticeship or other
training programs, or day care centers,
scholarship funds, or prepaid legal
services, or (B) any benefit described in
section 302(c) of the Labor Management
Relations Act, 1947 (other than pensions on
retirement or death, and insurance to
provide such pensions). (Emphasis
supplied.)

A determination as to whether a particular arrange-
ment meets the statutory definition of “welfare plan,”
typically involves atwo-step analysis. Thefirst part of the
anaysis involves a determination as to whether the benefit



being provided is a benefit described in Section 3(1). The
second part of the analysis involves a determination as to
whether the benefit arrangement is established or main-
tained by an “employer” or an “employee organization.”
Each of these steps is discussed below.

U Is there a plan, fund or program providing a
benefit described in Section 3(1)?

A plan, fund or program will be considered an
ERISA-covered welfare plan only to the extent it provides
one or more of the benefits described in Section 3(1).

Asreflected in the definition of “welfare plan,” the
benefits included as welfare plan benefits are broadly
described and wide ranging in nature. By regulation, the
Department of Labor has provided additional clarifications
asto what are and are not benefits described in Section
3(1) (See: 29 CFR 82510.3-1). In most instances, however,
it will befairly clear from the facts whether a benefit
described in Section 3(1) is being provided to participants.

For example, the provision of virtually any type of
health, medical, sickness or disability benefit will be the
provision of a benefit described in Section 3(1). Where
there is an employer or employee organization providing
one or more of the described benefits, the Department has
generaly held that thereis a“plan,” regardless of whether
the program of benefitsiswritten or informal, funded (i.e.,
with benefits provided through atrust or insurance) or
unfunded (i.e., with benefits provided from the general
assets of the employer or employee organization), offered
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on aroutine or ad hoc basis, or is limited to a single em-
ployee-participant.

If it is determined that a Section 3(1) benefit is being
provided, a determination then must be made as to whether
the benefit is being provided by a plan “established or
maintained by an employer or by an employee organiza-
tion, or by both.” Under Section 3(1), a plan, even though
it provides a benefit described in Section 3(1), will not be
deemed to be an ERISA-covered employee welfare benefit
plan unlessit is established or maintained by an employer
(as defined in ERISA Section 3(5)), or by an employee
organization (as defined in ERISA Section 3(4)), or by both
an employer and employee organization.

For example, MEWA s provide benefits described in
Section 3(1) (e.g., medical and hospital benefits), but
MEWAS generally are not established or maintained by
either an employer or employee organization and, for that
reason, do not constitute ERISA-covered plans.

0 What is an “employer”?

The term “employer” is defined in Section 3(5) of
ERISA, 29 U.S.C. §1002(5), to mean:

any person acting directly as an employer,
or indirectly in the interest of an employer,
in relation to an employee benefit plan; and
includes a group or association of
employers acting for an employer in such
capacity.
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Under the definition of “employer,” an employee
welfare benefit plan might be established by asingle
employer or by agroup or association of employers acting
on behalf of its employer-members with respect to the plan.
“Employer” statusisrarely an issue where only asingle
employer isinvolved in the provision of welfare benefits to
employees. However, questions frequently are raised asto
whether a particular group or association constitutes an
“employer” for purposes of Section 3(5).

In order for agroup or association to constitute an
“employer” within the meaning of Section 3(5), there must
be a bona fide group or association of employers acting in
the interest of its employer-members to provide benefits for
their employees. In this regard, the Department has ex-
pressed the view that where several unrelated employers
merely execute identically worded trust agreements or
similar documents as a means to fund or provide benefits,
in the absence of any genuine organizational relationship
between the employers, no employer group or association
exists for purposes of Section 3(5). Similarly, where
membership in agroup or association is open to anyone
engaged in a particular trade or profession regardless of
their status as employers (i.e., the group or association
members include persons who are not employers) or where
control of the group or association is not vested solely in
employer members, the group or association is not a bona
fide group or association of employers for purposes of
Section 3(5).

The following factors are considered in determining
whether a bona fide group or association of employers
exists for purposes of ERISA: how members are solicited;
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who is entitled to participate and who actually participates
in the association; the process by which the association was
formed; the purposes for which it was formed and what, if
any, were the pre-existing relationships of its members; the
powers, rights and privileges of employer-members; and
who actually controls and directs the activities and opera-
tions of the benefit program. In addition, employer-mem-
bers of the group or association that participate in the
benefit program must, either directly or indirectly, exercise
control over that program, both in form and in substance,
in order to act as a bona fide employer group or association
with respect to the benefit program. 1t should be noted that
whether employer-members of a particular group or asso-
ciation exercise control in substance over a benefit program
is an inherently factual issue on which the Department
generally will not rule.

Where no bona fide group or association of employers
exists, the benefit program sponsored by the group or
association would not itself constitute an ERISA-covered
welfare plan; however, the Department would view each of
the employer-members that utilizes the group or association
benefit program to provide welfare benefits to its employ-
ees as having established separate, single-employer welfare
benefit plans subject to ERISA. |n effect, the arrangement
sponsored by the group or association would, under such
circumstances, be viewed merely as avehicle for funding
the provision of benefits (like an insurance company) to a
number of individual ERISA-covered plans.

If abenefit program is not maintained by an employer,
the program may nonetheless be an ERISA-covered plan if
it ismaintained by an “employee organization.”
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0 What is an “employee organization”?

The term “employee organization” is defined in Sec-
tion 3(4) of ERISA, 29 U.S.C. 81002(4). There are two
types of organizations included within the definition of
“employee organization.” Thefirst part of the definition
includes:

any labor union or any organization of any
kind, or any agency or employee represen-
tation committee, association, group or
plan, in which employees participate and
which exists for the purpose, in whole or in
part, of dealing with employers concerning
an employee benefit plan, or other matters
incidental to employment relationships; . . .

This part of the definition is generally limited to labor
unions. In order for an organization to satisfy this part of
the definition of “employee organization,” employees must
participate in the organization (i.e., as voting members) and
the organization must exist, at least in part, for the purpose
of dealing with employers concerning matters relating to
employment.

The second part of the definition of “employee organi-
zation” includes:

... any employees’ beneficiary association

organized for the purpose in whole or in
part, of establishing such a plan.
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While the term “employees beneficiary association”
isnot defined in Title | of ERISA, the Department of Labor
applies the same criteria it utilized in construing that term
under the Welfare and Pension Plans Disclosure Act, which
preceded ERISA's enactment. Applying those criteria, an
organization or association would, for purposes of ERISA
Section 3(4), be an “employees’ beneficiary association”
only if: (1) membership in the association is conditioned
on employment status (i.e., members must have a common-
ality of interest with respect to their employment relation-
ships); (2) the association has aformal organization, with
officers, by-laws, or other indications of formality; (3) the
association generally does not deal with an employer (as
distinguished from organizations described in the first part
of the definition of “employee organization”); and (4) the
association is organized for the purpose, in whole or in
part, of establishing an employee benefit plan.

It should be noted that the term “employees’ benefi-
ciary association” used in Section 3(4) of ERISA is not
synonymous with the term “voluntary employees benefi-
ciary association” used in Section 501(c)(9) of the Internal
Revenue Code (the Code). Code Section 501(c)(9) pro-
vides atax exemption for a“voluntary employees benefi-
ciary association” providing life, sickness, accident or
other benefits to its members or their dependents or benefi-
ciaries. While many trusts established under ERISA-
covered welfare plans obtain an exemption from Federal
taxation by satisfying the requirements applicable to
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voluntary employees’ beneficiary associations, satisfying
such requirements under the Internal Revenue Code is not
in and of itself indicative of whether the entity isan “em-
ployees beneficiary association” for purposes of ERISA
Section 3(4).

O What types of plans are excluded from
coverage under Title | of ERISA?

There are certain arrangements that appear to meet the
definition of an “employee welfare benefit plan” but which
nonethel ess are not subject to the provisions of Title | of
ERISA.

Section 4(b) of ERISA, 29 U.S.C. §1003(b), specifi-
cally excludes from Title | coverage the following plans:
(1) governmental plans (as defined in Section 3(32));

(2) church plans (as defined in Section 3(33)); (3) plans

maintained solely to comply with workers compensation,
unemployment compensation or disability insurance laws;
and (4) certain plans maintained outside the United States.

In addition, the Department of Labor has issued
regulations, 29 CFR 8§2510.3-1, which clarify the defini-
tion of “employee welfare benefit plan.” Among other
things, these regulations serve to distinguish certain “pay-
roll practices’ from what might otherwise appear to be
ERISA-covered welfare plans (e.g., payments of normal
compensation to employees out of the employer’s general
assets during periods of sickness or vacation).

16



0  What requirements apply to an employee
welfare benefit plan under Title | of ERISA?

In general, an employee welfare benefit plan covered
by ERISA is subject to the reporting and disclosure re-
guirements of Part 1 of TitleI; the fiduciary responsibility
provisions of Part 4 of Title I; the administration and
enforcement provisions of Part 5 of Title I; the continuation
coverage provisions of Part 6 of Title | of ERISA and the
health care provisions of Part 7 of ERISA. It isimportant
to note that, unlike ERISA-covered pension plans, welfare
plans are not subject to the participation, vesting, or fund-
ing standards of Parts 2 and 3 of Titlel of ERISA. Itasois
important to note that merely undertaking to comply with
the provisions of ERISA, such as with the reporting and
disclosure requirements, does not make an arrangement an
ERISA-covered plan.

Thefollowing isagenera overview of the various
requirements applicable to welfare plans subject to ERISA.

Under Part 1 of Titlel, 29 U.S.C. 881021 - 1031, the
administrator of an employee benefit plan isrequired to
furnish participants and beneficiaries with a summary plan
description (SPD), which describes, in understandable
terms, their rights, benefits and responsibilities under the
plan. If there are material changes to the plan or changesin
the information required to be contained in the summary
plan description, summaries of these changes are also
required to be furnished to participants.

The plan administrator also is required, under Part 1,
to file with the Department an annual report (the Form
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5500 Series) each year which contains financial and other
information concerning the operation of the plan. The
Form 5500 Seriesis ajoint Department of Labor - Internal
Revenue Service - Pension Benefit Guaranty Corporation
annual report form series. The forms are filed with the
Department of Labor, which processes the forms and
furnishes the data to the Internal Revenue Service. Pursu-
ant to regulations issued by the Department, welfare plans
with fewer than 100 participants that are fully insured or
unfunded (i.e., benefits are paid from the general assets of
the employer) are not required to file annual reports with
the Department of Labor. If aplan administrator isre-
quired to file an annual report, the administrator also
generally is required to furnish participants and beneficia-
ries with a summary of the information contained in that
annual report, i.e., asummary annual report.

The Department of Labor’s regulations governing the
application, content and timing of the various reporting and
disclosure requirements are set forth at 29 CFR §2520.101-

1, et seq.

Part 4 of Titlel, 29 U.S.C. 81101 - 1114, setsforth
standards and rules governing the conduct of plan fiducia-
ries. In general, any person who exercises discretionary
authority or control respecting the management of a plan or
respecting management or disposition of the assets of a
planisa*“fiduciary” for purposes of Title | of ERISA.
Under ERISA, fiduciaries are required, among other things,
to discharge their duties “solely in the interest of plan
participants and beneficiaries and for the exclusive purpose
of providing benefits and defraying reasonable expenses of
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administering the plan.” In discharging their duties, fidu-
ciaries must act prudently and in accordance with docu-
ments governing the plan, insofar as such documents are
consistent with ERISA. (See: ERISA Section 404.) Part 4
also describes certain transactions involving a plan and
certain parties, such as the plan fiduciaries, which, as a
result of the inherent conflicts of interest present, are
specifically prohibited (See ERISA Section 406). In
certain instances there may be a statutory exemption or an
administrative exemption, granted by the Department,
which permits the parties to engage in what would other-
wise be a prohibited transaction, if the conditions specified
in the exemption are satisfied (See: ERISA Section 408).

Part 5 of Titlel, 29 U.S.C. 881131 - 1145, contains
the administration and enforcement provisions of ERISA.
Among other things, these provisions describe the remedies
available to participants and beneficiaries, aswell asthe
Department, for violations of the provisions of ERISA
(See: ERISA Sections 501 and 502). With regard to benefit
claims, Part 5, at Section 503, requires that each employee
benefit plan maintain procedures for the filing of benefit
claims and for the appeal of claims that are denied in whole
or in part (See also: 29 CFR §2560.503-1).

Part 5 also sets forth, at Section 514, ERISA's preemp-
tion provisions. In general, Section 514(a) provides that
provisions of ERISA shall supersede any and all State laws
insofar asthey “relate to” any employee benefit plan.
Section 514(b), however, saves certain State laws, as well
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as Federal laws, from ERISA preemption, including an
exception for the State regulation of MEWAS. These
provisions are discussed in detail later in this booklet.

Part 6 of Titlel, 29 U.S.C. 881161 - 1168, contains
the “ continuation coverage” provisions, also referred to as
the “COBRA” provisions because they were enacted as
part of the Consolidated Omnibus Budget Reconciliation
Act of 1985. In general, the continuation coverage provi-
sions require that participants and their covered dependents
be afforded the option of maintaining coverage under their
health benefit plan, at their own expense, upon the occur-
rence of certain events (referred to as* qualifying events”)
that would otherwise result in aloss of coverage under the
plan. “Qualifying events’ include, among other things:

-- death of the covered employee,
termination (other than by
reason of an employee’s gross
miscon-duct), or reduction of
hours of covered employment;

- divorce or legal separation of
the covered employee from the
em-ployee’s spouse;

-- a dependent child ceasing to be
a dependent under the generally
applicable requirements of the
plan.
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Continuation coverage may be maintained for periods
up to 18 months, 36 months, or even longer depending on
the qualifying event and other circumstances.

It isimportant to note that while Title | of ERISA
contains continuation coverage requirements and partici-
pants and beneficiaries may enforce their rights to continu-
ation coverage in accordance with the remedies afforded
them under Section 502 of Title | of ERISA, the Depart-
ment of Labor has limited regulatory and interpretative
jurisdiction with respect to the continuation coverage
provisions. Specifically, the Department of Labor has
responsibility for the COBRA notification and disclosure
provisions, while the Internal Revenue Service has regula-
tory and interpretative responsibility for all the other
provisions of COBRA under the Internal Revenue Code.

Part 7 of Title! of ERISA, 29 U.S.C.81181 et seq.,
contains provisions setting forth specific benefit require-
ments applicable to group health plans and health insur-
ance issuers under the Health Insurance Portability and
Accountability Act (HIPAA), the Newborns and Mothers
Health Protection Act (Newborn’s Act), the Mental Health
Parity Act (MHPA), and the Women's Health and Cancer
Rights Act (WHCRA).

The HIPAA portability rules, at Section 701 of
ERISA, place limitations on a group health plan’s ability to
impose pre-existing condition exclusions and provides
special enrollment rights for certain individuals that lose
other health coverage or who experience alife change.
Section 702 contains HIPAA's nondiscrimination rules that
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prohibit plans or issuers from establishing rules for eligibil-
ity to enroll in the plan or charging individuals higher
premium amounts based on a health factor. In addition,
Section 703 of Part 7 sets forth provisions for guaranteed
renewability in MEWASs and multiemployer plans.

The Newborns' Act (in Section 711 of ERISA) gener-
ally requires group health plans that offer maternity hospi-
tal benefits for mothers and newborns to pay for at least a
48-hour hospital stay for the mother and newborn follow-
ing normal childbirth or a 96-hour hospital stay following a
cesarean. MHPA, at Section 712, provides for parity in the
application of annual and dollar limits on mental health
benefits with annual lifetime dollar limits on medical/
surgical benefits. WHCRA, at Section 713, provides
protections for patients who elect breast reconstruction or
certain other follow-up care in connection with a mastec-
tomy.

0 To what extent does ERISA govern the
activities of MEWAs that are not “employee
welfare benefit plans”?

Under ERISA, persons who exercise discretionary
authority or control over the management of ERISA-
covered plans or the assets of such plans are considered
fiduciaries and, therefore, are subject to ERISA’s fiduciary
responsibility provisions. When the sponsor of an ERISA-
covered plan purchases health care coverage for its employ-
eesfrom aMEWA, the assets of the MEWA generally are
considered to include the assets of the plan (i.e., “plan
assets’), unless the MEWA is a State-licensed insurance
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company. (See: 29 C.FR. §82510.3-101 and 2510.3-102
relating to the definition of “plan assets.”) In exercising
discretionary authority or control over plan assets, such as
in the payment of administrative expenses and in the
making of benefit claim determinations, the persons operat-
ing the MEWA would be performing fiduciary acts that are
governed by ERISA’sfiduciary provisions. Where a
fiduciary breaches statutorily mandated duties under
ERISA, or where a person knowingly participates in such
breach, the U.S. Department of Labor may pursue civil
sanctions.

Inasmuch as MEWAS typically are not ERISA-covered
welfare plans and the Department of Labor does not have
direct regulatory authority over the business of insurance,
the Department’s investigations of MEWAS necessarily
focus on whether the persons operating MEWAS have
breached their fiduciary duties under ERISA to employee
plans that have purchased health coverage from the
MEWA. Because of the factual and transactional nature of
fiduciary breach determinations, investigations of possible
fiduciary breaches tend to be more complex and time-
consuming than investigations involving alleged violations
of specific statutory requirements, such as the reporting,
disclosure, and claims procedure requirements. For ex-
ample, MEWA investigations typically require detailed
reviews of the financial records and documents relating to
the operation of the MEWA,, the contracts between the
MEWA and the service providers to the MEWA, participa-
tion or other agreements between the MEWA and ERISA-
covered welfare plans, as well as the actual transactions
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engaged in by the MEWA, in order to determine whether
there has been aviolation of ERISA’s fiduciary standards.

Accordingly, while the Department may pursue en-
forcement actions with respect to MEWAS, such action is
considerably different from, and often more limited than,
the remedies generally available to the states under their
insurance laws. Inthisregard, it isimportant to note that,
in many instances, states may be able to take immediate
action with respect to a MEWA upon determining that the
MEWA has failed to comply with licensing, contribution or
reserve requirements under State insurance laws, whereas
investigating and substantiating a fiduciary breach under
ERISA may take considerably longer.
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Regulation of Multiple
Employer Welfare
Arrangements under
State Insurance Laws

As noted in the introduction, states, prior to 1983,
were effectively precluded by ERISA’s broad preemption
provisions from regulating any employee benefit plan
covered by Title| of ERISA. Asaresult, astate’s ability
to regulate MEWASs was often dependent on whether the
particular MEWA was an ERISA-covered plan. In an effort
to address this problem, the U.S. Congress amended
ERISA in 1983 to establish a special exception to ERISA's
preemption provisions for MEWAS. This exception, which
isdiscussed in detail below, was intended to eliminate
claims of ERISA-plan status and Federal preemption as an
impediment to State regulation of MEWAS by permitting
states to regulate MEWA s that are ERISA-covered em-
ployee welfare benefit plans.

The following discussion relating to ERISA’s preemp-
tion provisions and the 1983 MEWA amendmentsis
intended to clarify what isand what is not a*“multiple
employer welfare arrangement” within the meaning of
ERISA Section 3(40), and the extent to which states may
regulate MEWAS, as provided by ERISA Section
514(b)(6).
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0 What is the general scope of ERISA
preemption?

Under the general preemption clause of ERISA Sec-
tion 514(a), 29 U.S.C. 81144(a), ERISA preempts any and
all State lawswhich “relate to” any employee benefit plan
subject to Title| of ERISA. However, there are a number
of exceptions to the broad preemptive effect of Section
514(a) set forth in ERISA Section 514(b), 29 U.S.C.
81144(b), referred to as the “ savings clause.”

Section 514(a) of ERISA provides, in relevant part,
that:

Except as provided in subsection (b) of this
section [ Section 514], the provisions of this
title [titleI] . . . supersede any and all Sate
laws insofar as they may now or hereafter
relate to any employee benefit plan . . . .

In determining whether a State law may “relate to” an
employee benefit plan, the U.S. Supreme Court has deter-
mined that the words “relate to” should be construed
expansively. In Shaw v. Delta Air Lines, Inc., 463 U.S. 85,
96-97 (1983), the Court held that “[a] law ‘relatesto’ an
employee benefit plan, in the normal sense of the phrase, if
it has a connection with or reference to such aplan.” (See
also: Metropolitan Life Insurance Co. v. Massachusetts,
471 U.S. 724 (1985).

As noted above, however, while a state law may be
found to “relate to” an employee benefit plan, within the
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meaning of Section 514(a) of ERISA, the law may nonethe-
less be saved from ERISA preemption to the extent that an
exception described in Section 514(b) applies.

With regard to the application of State insurance laws
to ERISA-covered plans, Section 514(b)(2) contains two
relevant exceptions. This section provides, in relevant part,
that:

(A) Except as provided in subparagraph (B),
nothing in thistitle [title I] shall be construed
to exempt or relieve any person from any law
of any State which regulates insurance....

(B) Neither an employee benefit plan..., nor
any trust established under such a plan, shall
be deemed to be an insurance company or
other insurer... for purposes of any law of any

State purporting to regulate insurance com-
panies, insurance contracts,....

Section 514(b)(2)(A) referred to as the "savings
clause” essentially preservesto the states the right to
regulate the business of insurance and persons engaged in
that business (See Metropolitan Life Insurance Co. V.
Massachusetts, cited above, for a discussion of the criteria
applied by the U.S. Supreme Court in determining whether
a State law is one that “regulates insurance.”). However,
while Section 514(b)(2)(A) saves from ERISA preemption
state laws that regulate insurance, Section 514(b)(2)(B),
referred to as the “deemer clause,” makes clear that a State
law that * purports to regulate insurance” cannot deem an
employee benefit plan to be an insurance company.
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While plans purchasing insurance are, as a practical
matter, indirectly affected by State insurance laws (inas-
much as the insurance contracts purchased by the plans are
subject to State insurance law requirements), the “deemer
clause,” prior to 1983, effectively prevented the direct
application of State insurance lawsto ERISA-covered
employee benefit plans. 1n 1983, however, ERISA was
amended, as part of Public Law 97-473 (January 14, 1983),
to add Section 514(b)(6) to ERISA’s preemption provi-
sions.

In general, Section 514(b)(6) provides a special
exception for the application of State insurance laws to
ERISA-covered welfare plans that are “ multiple employer
welfare arrangements” (MEWAS). Because the application
of Section 514(b)(6) is limited to benefit programs that are
MEWASs, the following discussion first reviews what is and
what is hot a MEWA for purposes of the Section 514(b)(6)
exception, followed by a detailed review of the exception
and its effect on state regulation of MEWAS.

0  What is a “multiple employer welfare
arrangement” ?

The term “multiple employer welfare arrangement” is
defined in ERISA Section 3(40), 29 U.S.C. §1002(40).
Section 3(40)(A) provides asfollows:

(A) Theterm “multiple employer welfare arrange-
ment” means an employee welfare benefit plan,
or any other arrangement (other than an em-
ployee welfare benefit plan) which is established or
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maintained for the purpose of offering or providing
any benefit described in paragraph (1) [welfare plan
benefits] to the employees of two or more employ-
ers (including one or more self-employed individu-
als), or to their beneficiaries, except that such term
does not include any such plan or arrangement that
is established or maintained -

(1) under or pursuant to one or
more agreements which the
Secretary finds to be collective
bargaining agreements,

(i) by a rural electric cooperative,
or

(iii) by arural telephone cooperative
association” (Emphasis
supplied.)

As reflected above, the definition of MEWA includes
both ERISA-covered employee welfare benefit plans and
other arrangements which offer or provide medical, surgi-
cal, hospital care or benefits, or benefits in the event of
sickness, accident, disability or any other benefit described
in ERISA Section 3(1) (See: definition of “employee
welfare benefit plan” on page 6 for acomplete list of

" The Rural Telephone Cooperative Associations ERISA Amendments
Act of 1991 (Public Law No. 102-89) amended the definition of
“multiple employer welfare arrangement” to exclude ERISA-covered
welfare plans established or maintained by “rural telephone coopera-
tive associations,” as defined in ERISA section 3(40)(B)(v), effective
August 14, 1991, the date of enactment.

29



benefits). Therefore, whether a particular arrangement is or
is not an employee welfare benefit plan subject to ERISA is
irrelevant for purposes of determining whether the arrange-
mentisaMEWA. In order to constitute a MEWA, how-
ever, a determination must be made that:

-- the arrangement offers or provides
welfare benefits to the employees of two
or more employers or to the beneficiaries
of such employees (i.e., the arrangement
is not a single employer plan); and

-- the arrangement is not excepted from the
definition of MEWA as established or
maintained under or pursuant to one or
more collective bargaining agreements, or
by a rural electric cooperative, or by a
rural telephone cooperative association.

Set forth below are a number of issues which should
be considered in making a MEWA determination.

0 Does the arrangement offer or provide
benefits to the employees of two or more
employers?

1. Plans maintained by one employer or a
group of employers under common control

If aplan is maintained by a single-employer for the

exclusive purpose of providing benefits to that employer’s
employees, former employees (e.g., retirees), or beneficia-
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ries (e.g., spouses, former spouses, dependents) of such
employees, the plan will be considered a single employer
plan and not a MEWA within the meaning of ERISA
Section 3(40). For purposes of Section 3(40), certain
groups of employers which have common ownership
interests are treated as a single employer. In thisregard,
Section 3(40)(B)(i) provides that:

two or more trades or businesses, whether
or not incorporated, shall be deemed a
single employer if such trades or businesses
are within the same control group.

In determining whether trades or businesses are within
the “same control group,” Section 3(40)(B)(ii) provides
that the term “control group” means a group of trades or
businesses under “common control.” Pursuant to Section
3(40)(B)(iii), whether atrade or business is under “com-
mon control” is to be determined under regulations issued
by the Secretary applying principles similar to those ap-
plied in determining whether there is “ common control”
under section 4001(b) of Title 1V of ERISA, except that
common control shall not be based on an interest of less
than 25 percent. Accordingly, trades or businesses with
less than a 25 percent ownership interest will not be con-
sidered under “common control” and, therefore, will not be
viewed as a single employer for purposes of determining
whether their plan provides benefits to the employees of
two or more employers under Section 3(40).

With regard to situations where there is a 25 percent
or more ownership interest, it should be noted that, the
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Department of Labor has not adopted regulations under
Section 3(40)(B)(iii). However, regulations issued under
Section 4001(b) of Title IV and Section 414(c) of the
Internal Revenue Code (See: 29 CFR §2612.2 and 26 CFR
81.414(c)-2, respectively) provided that “common control”
generally means, in the case of a parent-subsidiary group of
trades or businesses, an 80 percent ownership interest, or,
in the case of organizations controlled by five or fewer
persons, which are the same persons with respect to each
organization, at least a 50 percent ownership interest by
such persons in each organization.

2. Plans maintained by groups or
associations of unrelated employers

Questions have been raised as to whether a plan
sponsored by a group or association acting on behalf of its
employer-members, which are not part of a control group,
constitutes a“single employer” for purposes of the MEWA
definition. The question is premised on the fact that the
term “employer” is defined in Section 3(5), 29 U.S.C.
81002(5), to mean “any person acting directly as an em-
ployer, or indirectly in the interest of an employer, in
relation to an employee benefit plan; and includes a group
or association of employers acting for an employer in such
capacity.” Asdiscussed earlier, the Department has taken
the position that a bona fide group or association of em-
ployers would constitute an “employer” within the meaning
of ERISA Section 3(5) for purposes of having established
or maintained an employee benefit plan (See page 8).

However, unlike the specified treatment of a control
group of employers as a single employer, there isno indica-
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tion in Section 3(40), or the legidlative history accompany-
ing the MEWA provisions, that Congress intended that
such groups or associations be treated as “ single employ-
ers’ for purposes of determining the status of such arrange-
ments asaMEWA. Moreover, while a bona fide group or
association of employers may constitute an “employer”
within the meaning of ERISA Section 3(5), the individuals
typically covered by the group or associ ation-sponsored
plan are not “employed” by the group or association and,
therefore, are not “employees’ of the group or association.
Rather, the covered individuals are “employees’ of the
employer-members of the group or association. Accord-
ingly, to the extent that a plan sponsored by a group or
association of employers provides benefits to the employ-
ees of two or more employer-members (and such employer-
members are not part of a control group of employers), the
plan would constitute a MEWA within the meaning of
Section 3(40).

3. Plans maintained by employee leasing
organizations

When a health benefit plan is maintained by an em-
ployee leasing organization, there is often afactual ques-
tion as to whether the individuals covered by the leasing
organization’s plan are employees of the leasing organiza-
tion or employees of the client (often referred to as the
“recipient”) employers. If al the employees participating
in the leasing organization’s plan are determined to be
employees of the leasing organization, the plan would
constitute a “single employer” plan and not aMEWA. On
the other hand, if the employees participating in the plan
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include employees of two or more recipient employers or
employees of the leasing organization and at least one
recipient employer, the plan would constitute a MEWA
because it would be providing benefits to the employees of
two or more employers.

Like a bona fide group or association of employers, an
employee leasing organization may be an “employer”
within the meaning of ERISA Section 3(5) to the extent it
isacting directly or indirectly in the interest of an em-
ployer. However, as with bonafide groups or associations
of employers, “employer” status under Section 3(5) does
not in and of itself mean the individuals covered by the
leasing organization plan are “employees’ of the leasing
organization. As discussed below, in order for an indi-
vidual to be considered an “employee” of an “employer”
for purposes of the MEWA provisions, an employer-
employee relationship must exist between the employer and
theindividual covered by the plan. Inthisregard, the
payment of wages, the payment of Federal, State and local
employment taxes, and the providing of health and/or
pension benefits are not solely determinative of an em-
ployer-employee relationship. Moreover, a contract pur-
porting to create an employer-employee relationship will
not be determinative where the facts and circumstances
establish that the relationship does not exist.

4. Determinations as to who is an
“employee” of an employer

As discussed above, the term “employer” is defined to
encompass not only persons with respect to which there
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exists an employer-employee relationship between the
employer and individuals covered by the plan (i.e., persons
acting directly as an employer), but also certain persons,
groups and associations, which, while acting indirectly in
the interest of or for an employer in relation to an employee
benefit plan, have no direct employer-employee relation-
ship with the individuals covered under an employee
benefit plan. Therefore, merely establishing that aplanis
maintained by a person, group or association constituting
an “employer” within the meaning of ERISA Section 3(5)
isnot in and of itself determinative that the plan isasingle-
employer plan, rather than a plan that provides benefits to
the employees of two or more employers (i.e., aMEWA).

A determination must be made as to the party or parties
with whom the individuals covered by the plan maintain an
employer-employee relationship.

Theterm “employee” is defined in Section 3(6) of
ERISA, 29 U.S.C. §1002(6), to mean “any individual
employed by an employer.” (Emphasis supplied.) The
Department has taken the position that an individual is
“employed” by an employer, for purposes of Section 3(6),
when an employer-employee relationship exists. Whilein
most instances the existence, or absence, of an employer-
employee relationship will be clear, there may be situations
when the relationship is not entirely free from doubt.

In general, whether an employer-employee relation-

ship existsis a question that must be determined on the
basis of the facts and circumstances involved. It isthe
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position of the Department that, for purposes of Section
3(6), such determinations must be made by applying
common law of agency principles.” In applying common
law principles, consideration must be given to, among
other things, whether the person for whom services are
being performed has the right to control and direct the
individual who performs the services, not only asto the
result to be accomplished by the work but also asto the
details and means by which the result is to be accom-
plished; whether the person for whom services are being
performed has the right to discharge the individual per-
forming the services; whether the individual performing the
servicesis as a matter of economic reality dependent upon
the business to which he or she renders service, etc. In this
regard, it should be noted that a contract purporting to
create an employer-employee relationship will not control
where common law factors (as applied to the facts and
circumstances) establish that the relationship does not
exist. (See: Advisory Opinion No. 92-05, Appendix A.)

Finally, pursuant to regulations issued by the Depart-
ment of Labor, certain individuals are deemed not be
“employees’ for purposes of Title| of ERISA. Under the
regulations, an individual and his or her spouse are deemed
not be “employees’ with respect to atrade or business
which iswholly owned by the individual or the individual
and his or her spouse. Also under the regulations, a partner

* While common law of agency factors typically have been applied in
determining whether a person is an employee or independent contractor,
common law principles are equally applicable to determining by whom an
individual isemployed. See: Professional & Executive Leasing, Inc. v.
Commissioner, 89 TC No. 19(1987). Also see: Nationwide Mutual
Insurance Co. et al. v. Darden, 503 U.S, 318, 112 S. Ct. 1344(1992).

36



in a partnership and his or her spouse are deemed not to be
“employees’ with respect to the partnership. (See: 29 CFR
§2510.3-3(b) and (c).)

0 Is MEWA status conditioned upon the plan
being established or maintained by an
employer(s)?

While the definition of MEWA refers to arrangements
that offer or provide benefits to the employees of two or
more employers, the definition of MEWA is not limited to
arrangements established or maintained by an employer. In
fact, Section 3(40) does not condition MEWA status on the
arrangement being established or maintained by any par-
ticular party. Accordingly, the MEWA status of an arrange-
ment is not affected by the absence of any connection or
nexus between the arrangement and the employers whose
employees are covered by the arrangement. For example,
in Advisory Opinion No. 88-05, the Department of Labor
concluded that an arrangement established by an associa-
tion to provide health benefits to its members, who were
full-time ministers and other full-time employees of certain
schools and churches, constituted a MEWA even though
there was no employer involvement with the association’s
plan.

0 Is the arrangement excluded from the
definition of MEWA?

Once it has been determined that an ERISA-covered

welfare plan provides benefits to the employees of two or
more employers, a determination must be made as to
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whether any of the exclusions from MEWA status apply to
the arrangement. Pursuant to ERISA Section 3(40)(A),
three types of arrangements are specifically excluded from
the definition of “multiple employer welfare arrangement,”
even though such arrangements may provide benefits to the
employees of two or more employers. Each of these types
of arrangements is discussed in general terms below.

1. Plans maintained pursuant to collective
bargaining agreements

Section 3(40)(A)(i) specifically excludes any plan or
other arrangement that is established or maintained “under
Or pursuant to one or more agreements which the Secretary
finds to be collective bargaining agreements.”

This exception generally includes the type of plans
commonly referred to as “ multiemployer plans,” aterm
which in some instances has been confused with the term
“multiple employer welfare arrangements.” Multiemployer
plans, as distinguished from MEWAS, are established and
maintained under collective bargaining agreements negoti-
ated between unions and employers or an association of
employers, and, in accordance with the Labor Management
Relations Act, employer contributions to the plans are held
in atrust that isjointly administered by labor trustees
(appointed by the union) and management trustees (ap-
pointed by the employers or employer association).

In general, a collective bargaining agreement is an

agreement or contract that is the product of good faith
bargaining between bona fide employee representatives and
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one or more employers. Determinations as to whether a
particular document is the product of good faith bargaining
between bona fide employee representatives and one or
more employers can be made only upon an examination of
relevant facts and circumstances, taking into consideration
the pertinent provisions of the National Labor Relations
Act, 29 U.S.C. 8151 &t seq., and the cases decided thereun-
der, aswell as other relevant laws.

For purposes of Section 3(40), an employee benefit
plan will generally be considered to be established or
maintained “under or pursuant to a collective bargaining
agreement” if the agreement is a bonafide collective
bargaining agreement and the agreement provides, directly
or indirectly, for establishment or maintenance of a plan for
the benefit of employees represented by a union in the
collective bargaining process.

While no one item is determinative, factors generally
indicative of a bonafide collective bargaining agreement
may, among others, include: the agreement provides for
wages, benefits, working conditions or resolution of griev-
ances; the agreement is executed by representatives of a
labor organization/union which is either certified by the
National Labor Relations Board or is elected by the major-
ity of employee of signatory employers as the exclusive
bargaining representative of the employees; neither the
agreement nor of the labor organization/union was pro-
moted by the employer(s); and the agreement is the product
of good faith bargaining.
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2. Rural Electric Cooperatives

Section 3(40)(A)(ii) specifically excludes from the
definition of MEWA any plan or other arrangement that is
established or maintained by a“rural electric cooperative.”

Section 3(40)(B)(iv) defines the term “rura electric
cooperative” to mean:

(1) any organization which is exempt
from tax under Section 501(a) of
the Internal Revenue Code of 1986
and which is engaged primarily in
providing electric service on a
mutual or cooperative basis, and

(1) any organization described in
paragraph (4) or (6) of Section
501(c) of the Internal Revenue
Code of 1986 which is exempt
from tax under Section 501(a) of
such Code and at |east 80 percent
of the members of which are
organizations described in
subclause (1).
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3. Rural Telephone Cooperative
Associations

Section 3(40)(A)(iii) specifically excludes from the
definition of MEWA any plan or other arrangement that is
established or maintained by a“rural telephone coopera-
tive association.” This exception to MEWA status for rural
telephone cooperative associations became effective on
August 14, 1991, the enactment date of the Rural Tele-
phone Cooperative Associations ERISA Amendments Act
of 1991 (Public Law No. 102-89).

Section 3(40)(B)(v), aso added to ERISA by Public
Law No. 102-89, defines the term “rural telephone coopera-
tive association” to mean an organization described in
paragraph (4) or (6) of Section 501(c) of the Internal
Revenue Code of 1986 which is exempt from tax under
Section 501(a) and at least 80 percent of the members of
which are organizations engaged primarily in providing
telephone service to rural areas of the United Stateson a
mutual, cooperative, or other basis.

To restate the definition of MEWA somewhat differ-
ently, aMEWA, within the meaning of Section 3(40),
includes any ERISA-covered employee welfare benefit plan
which is not:

(1) asingle employer plan (which

includes employers within the
same control group);
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(2) aplan established or maintained
under or pursuant to a collective
bargaining agreement;

(3) aplan established or maintained
by arural electric cooperative; or

(4) aplan established or maintained by
arural telephone cooperative
association.

If an ERISA-covered employee welfare benefit planis
aMEWA, states may, as discussed below, apply and en-
force State insurance laws with respect to the plan in
accordance with the exception to ERISA preemption under
Section 514(b)(6).

0 To what extent may States regulate ERISA-
covered welfare plans that are MEWASs?

If an ERISA-covered welfare planisa MEWA, states
may apply and enforce their State insurance laws with
respect to the plan to the extent provided by ERISA Section
514(b)(6)(A), 29 U.S.C. 81144(b)(6)(A). In generd,
Section 514(b)(6)(A) provides an exception to ERISA’s
broad preemption provisions for the application and en-
forcement of State insurance laws with respect to any
employee welfare benefit plan that isa MEWA within the
meaning of ERISA Section 3(40).

In effect, Section 514(b)(6)(A) servesto provide an
exception to the “ deemer clause” of Section 514(b)(2)(B),
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which otherwise precludes states from deeming an ERISA-
covered plan to be an insurance company for purposes of
State insurance laws, by permitting states to treat certain
ERISA-covered plans (i.e., MEWAS) as insurance compa
nies, subject to afew limitations. While the range of State
insurance law permitted under Section 514(b)(6)(A) is
subject to certain limitations, the Department of Labor
believes that these limitations should have little, if any,
practical affect on the ability of states to regulate MEWAS
under their insurance laws.

There is nothing in Section 514(b)(6)(A) that limits
the applicability of State insurance laws to only those
insurance laws which specifically or otherwise reference
"multiple employer welfare arrangements’ or "MEWAS."
Similarly, while the specific application of a particular
insurance law to a particular MEWA is a matter within the
jurisdiction of the State, there is nothing in Section
514(b)(6) that would preclude the application of the same
insurance laws that apply to any insurer to ERISA-covered
plans which constitute MEWAS, subject only to the limita-
tions set forth in Section 514(b)(6)(A).

Under Section 514(b)(6)(A), the extent to which State
insurance laws may be applied to a MEWA that isan
ERISA-covered plan is dependent on whether or not the
planisfully insured.

0  What state insurance laws may be applied to
a fully insured plan?

Section 514(b)(6)(A)(i) provides:
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in the case of an employee welfare benefit
plan which is a multiple employer welfare
arrangement and is fully insured (or which
is a multiple employer welfare arrangement
subject to an exemption under sub-
paragraph (B)), any law of any State which
regulates insurance may apply to such
arrangement to the extent such law
provides --

[ standards, requiring the mainte-
nance of specified levels of
reserves and specified levels of
contributions, which any such
plan, or any trust established under
such a plan, must meet in order to
be considered under such law able
to pay benefitsin full when due,
and

i provisions to enforce such
standards... (Emphasis supplied.)

Under Section 514(b)(6)(A)(i), it is clear that, in the
case of fully insured MEWAS, states may apply and enforce
any State insurance law requiring the maintenance of
specific reserves or contributions designed to ensure that
the MEWA will be able to satisfy its benefit obligationsin
atimely fashion. Moreover, it isthe view of the Depart-
ment of Labor that 514(b)(6)(A)(i) clearly enables states to
subject MEWAS to licensing, registration, certification,
financia reporting, examination, audit and any other
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requirement of State insurance law necessary to ensure
compliance with the State insurance reserves, contribu-
tions and funding requirements.

O Whatis a“fully insured” MEWA?

Section 514(b)(6)(D) provides that, for purposes of
Section 514(b)(6)(A), “amultiple employer welfare ar-
rangement shall be considered fully insured only if the
terms of the arrangement provide for benefits the amount
of all of which the Secretary determines are guaranteed
under a contract, or policy of insurance, issued by an
insurance company, insurance service, or insurance organi-
zation, qualified to conduct businessin a State.” In this
regard, a determination by the Department of Labor asto
whether a particular MEWA is “fully insured” is not re-
quired in order for a state to treat a MEWA as “fully in-
sured” for purposes of applying State insurance law in
accordance with Section 514(b)(6).

0 What state insurance laws may be applied to
a plan that is not fully insured?

Section 514(b)(6)(A)(ii) provides:

in the case of any other employee welfare
benefit plan which is a multiple employer
welfare arrangement, in addition to this
title [title 1], any law of any State which
regulates insurance may apply to the
extent not inconsistent with the preceding
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sections of thistitle [Titlel]. (Emphasis
supplied)

Accordingly, if aMEWA isnot “fully insured,” the
only limitation on the applicability of State insurance laws
to the MEWA isthat the law not be inconsistent with Title |
of ERISA.

0 Under what circumstances might a state
insurance law be “inconsistent” with Title | of
ERISA?

In general, a State |law would be inconsistent with the
provisions of Title | to the extent that compliance with such
law would abolish or abridge an affirmative protection or
safeguard otherwise available to plan participants and
beneficiaries under Title ! or would conflict with any
provision of Title I, making compliance with ERISA
impossible. For example, any State insurance law which
would adversely affect a participant’s or beneficiary’s right
to request or receive documents described in Title | of
ERISA, or to pursue claims procedures established in
accordance with Section 503 of ERISA, or to obtain and
maintain continuation health coverage in accordance with
Part 6 of ERISA would be viewed as inconsistent with the
provisions of Titlel. Similarly, a State insurance law that
would require an ERISA-covered plan to make imprudent
investments would be inconsistent with the provisions of
Titlel.

On the other hand, a State insurance law generally will
not be deemed “inconsistent” with the provisions of Title|
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if it requires ERISA-covered plans constituting MEWAS to
meet more stringent standards of conduct, or to provide
more or greater protection to plan participants and benefi-
ciaries than required by ERISA. The Department has
expressed the view that any state insurance law which sets
standards requiring the maintenance of specified levels of
reserves and specified levels of contributionsin order for a
MEWA to be considered, under such law, able to pay
benefits will generally not be “inconsistent” with the
provisions of Title| for purposes of Section
514(b)(6)(A)(ii). The Department also has expressed the
view that a State law regulating insurance which requires a
license or certificate of authority as a condition precedent
or otherwise to transacting insurance business or which
subjects persons who fail to comply with such require-
ments to taxation, fines and other civil penalties, including
injunctive relief, would not in and of itself be “inconsis-
tent” with the provisions of title | for purposes of Section
514(b)(6)(A)(ii). (See: Advisory Opinion 90-18, Appen-
dix A).

0 Has the Department of Labor granted any
exemptions from State regulation for MEWAS
which are not fully insured?

Pursuant to Section 514(b)(6)(B), the Secretary of
Labor may, under regulations, exempt from Section
514(b)(6)(A)(ii) MEWAs which are not fully insured. Such
exemptions may be granted on an individual or class basis.
While the Department has the authority to grant exemp-
tions from the requirements of Section 514(b)(6)(A)(ii),
such authority does not extend to the requirements of
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Section 514(b)(6)(A)(i) relating to the maintenance of
specified levels of reserves and specified levels of contri-
butions under State insurance laws.

The Department has neither prescribed regulations for

such exemptions nor granted any such exemptions since
the enactment of the MEWA provisionsin 1983.
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Form M-1 Filing Requirement for
MEWAS

The Health Insurance Portability and Accountability
Act of 1996 (HIPAA) established afiling requirement for
MEWAS. The purpose of the Form M-1 filing requirement
isto provide PWBA with information concerning compli-
ance by MEWAs with the requirements of Part 7 of ERISA
(including the provisions of HIPAA, the Mental Health
Parity Act, the Newborns and Mothers' Health Protection
Act, and the Women's Health and Cancer Rights Act).

Under the new reporting requirement, the one-page
Form M-1is generally required to be filed once ayear, due
on March 1; however, plan administrators can request a 60-
day extension.

To help filers, PWBA has published a guide for
completing the Form M-1, which is available by calling the
PWBA toll-freeline at 1-866-275-7922 and on the Internet
at www.dol.gov/pwba. Plan administrators may also
contact us with any questions or for assistance in complet-
ing the Form M-1 by calling the PWBA Help Desk at 202-
693-3860.
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ERISA
ADVISORY OPINIONS

Advisory opinionsrelating to Title | of ERISA are
issued by the Pension and Welfare Benefits Administration
and represent the official views of the U.S. Department of
Labor on the interpretation and application of the provi-
sions of ERISA. Advisory opinions are issued pursuant to
ERISA Procedure 76-1, which, among other things, de-
scribes the circumstances under which the Department will
and will not rule on particular matters and the effect of
advisory opinions generaly. A copy of ERISA Procedure
76-1 isreprinted as Appendix B. Pursuant to Section 12 of
ERISA Procedure 76-1, advisory opinions, aswell as
advisory opinion requests, accompanying documentation,
and related correspondence are available to the general
public.

It should be noted that the advisory opinion processis
not afact-finding process. Advisory opinions are generally
based solely on the facts and representations submitted to
the Department by the party or parties requesting the
opinion. Therefore, advisory opinions should not be
viewed as determinations by the Department as to the
accuracy of any of the facts and representations provided
by the requesting party and cited in such opinions.
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0 Is an advisory opinion on the MEWA status of
an arrangement necessary in order for a state
to exercise jurisdiction over the arrange-
ment?

No. First, there is nothing in ERISA Section 3(40)
which conditions MEWA status on the obtaining of an
opinion from the Department. Second, in most instances,
the question of whether a particular arrangement is a
MEWA will require factual, rather than interpretative,
determinations. That is, if the arrangement meets the
definition of a MEWA - becauseit is providing health or
similar benefits to the employees of more than one em-
ployer (i.e., the arrangement is not a single-employer plan)
and the arrangement is not established or maintained under
or pursuant to a collective bargaining agreement or by a
rural electric cooperative, or by arural telephone coopera-
tive association - the arrangement is, by definition, a
MEWA, whether or not the Department rules on the matter.

0 Isit necessary to determine by advisory
opinion whether a MEWA is an ERISA-
covered employee benefit plan?

In most cases, no. While the MEWA exception to
ERISA's preemption provisions does impose afew limita-
tions on the ability of statesto regulate MEWAS that are
ERISA-covered plans, these limitations, as discussed
earlier and in Advisory Opinion No. 90-18 (See Appendix
A), should not, as a practical matter, have any significant
effect on a state's application and enforcement of its insur-
ance laws with respect to a MEWA which is an ERISA-
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covered plan. Accordingly, a determination as to whether
or not aMEWA is an ERISA- covered plan is hot necessary
in most instances.

O Ifitis determined that an advisory opinion is
necessary, what information is required in
order for the Department to issue a ruling?

If aMEWA determination is needed, the advisory
opinion request should include sufficient facts and repre-
sentations to conclude whether the arrangement is provid-
ing benefits described in Section 3(1) of ERISA (See:
pages 7-8) whether benefits are being provided to the
employees of two or more employers, whether the employ-
ers of covered employees are members of the same control
group of employers, and whether the arrangement is estab-
lished or maintained pursuant to or under a collective
bargaining agreement or by arural electric cooperative or
rural telephone cooperative association.

If an ERISA-coverage determination is needed, the
advisory opinion request should also include sufficient
information to determine whether the arrangement is
established or maintained by an employer, employee
organization, or by both (See: pages 9-16). An advisory
opinion request for such a determination should include
copies of plan and trust documents, constitutions and
by-laws, if any, administrative agreements, employer-
participation agreements, collective bargaining agreements,
if applicable, and any other documents or correspondence
that might have a bearing on the status of the arrangement
for ERISA purposes.
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0  Where should advisory opinion requests be
sent?

Requests for advisory opinions involving MEWAS
should be sent to the following address:

Office of Regulations and Interpretations
Pension and Welfare Benefits Administration
U.S. Department of Labor

Room N-5669

200 Constitution Avenue, NW

Washington, DC 20210
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ERISA ENFORCEMENT

Enforcement of the provisions of Titlel of ERISA is
carried out by the Pension and Welfare Benefits Admin-
istration’s Office of Enforcement. The Office of Enforce-
ment consists of anationa office and 15 field offices
located throughout the United States. The national office
provides policy direction and technical and management
support for the field offices, in addition to conducting
investigations in selected sensitive areas. Most, if not al,
MEWA -related investigations are conducted by the field
offices under the supervision of an area or district director,
with oversight and coordination provided by the national
office.

In an effort to facilitate State and Federal enforcement
effortsin the MEWA area, PWBA'sfield offices have
established, or are in the process of pursuing, cooperative
arrangements with the states in their jurisdiction pursuant
to which the offices will share and discuss cases opened
and closed by PWBA involving MEWAS. In addition, field
offices will, in accordance with such agreements, make
available documents obtained through voluntary produc-
tion or pursuant to a civil subpoena. In order to ensure
proper coordination of MEWA-related initiatives, state
officials should direct information and/or inquiries (other
than advisory opinion requests) to the director of the
PWBA area office responsible for their particular state.
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For more information for the field office near you,
contact PWBA's Participant and Compliance Assistance
toll-free number - 1-866-275-7922 - or view it on the
agency’s Web site.

View this and other free PWBA publications at
www.dol.gov/pwba.
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Appendix A
Advisory Opinions






July 2, 1990

U.S. Department of Labor
Pension and Welfare Benefits Administration
Washington. DC 20210

90-18A
Mr. J. Scott Kyle ERISA SEC
Texas State Board of Insurance 514(b)(6)(A)(ii)

1110 San Jacinto
Austin, Texas 78701-1998

Dear Mr. Kyle:

This responds to your letter of May 8, 1990, regarding MDPhysicians
and Associates, Inc. Employee Benefit Plan (MDPEBP). You request the
views of the Department of Labor concerning issues that arise, as
described below, under section 514(b)(6)(A) of the Employee Retirement
Income Security Act of 1974 (ERISA).

In Opinion 90-10A, the Department of Labor (the Department) concluded
that MDPEBP is a multiple employer welfare arrangement (MEWA)
within the meaning of section 3(40) of ERISA and, therefore, is subject to
state regulation at least to the extent provided in section 514(b)(6)(A) of
ERISA, regardless of whether MDPEBP is an employee benefit plan
covered by title | of ERISA. You state in your letter that MDPhysicians
and Associates, Inc., which administers MDPEBP, has filed suit against
the Texas State Board of Insurance and Texas Attorney General for a
declaratory judgment relating to the ability of the State of Texas to
regulate or prohibit MDPEBP. MDPhysicians and Associates, Inc.
contends in its complaint that, among other things, anyattempt by the
State of Texas to regulate MDPEBP by requiring licensure of MDPEBP as
an insurer would be inconsistent with title | of ERISA, and that the State
of Texas lacks statutory authority to regulate MDPEBP in any respect in
the absence of enabling legislation respecting the regulation of self-
insured MEWAs.

You state that Texas does not have legislation specifically aimed at
regulation of self-funded MEWAs which are employee welfare benefit
plans covered by title | of ERISA. It is the position of the State Board of
Insurance that such plans are doing an insurance business and are
subject to the same requirements as

any other insurer operating in Texas. You further state that the Texas
Insurance Code provides that no person or insurer may do the business
of insurance in Texas without specific authorization of statute, unless
exempt under the provisions of Texas or federal law. The Code estab-
lishes procedures for issuance of certificates of authority to insurers
who meet statutory requirements. Persons who transact insurance
business in Texas without a certificate of authority or valid claim to
exemption are subject to taxation, fines, and other civil penalties,
including injunctive relief to effect cessation of operation.
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Assuming, arguendo, that MDPEBP is an employee welfare benefit plan
covered by title | of ERISA, you request the Department’s views as to
whether or not a requirement by the State of Texas that MDPEBP ( or
any similar plan which might be found to be both an employee welfare
benefit plan and a MEWA as defined by ERISA) obtain a certificate of
authority to transact insurance business in Texas, and be subject to
statutory penalties and injunction

should it operate without a certificate of authority, would be inconsis-
tent with title | of ERISA.

Section 514(b)(6)(A) of ERISA provides an exception to preemption under
ERISA section 514(a) for any ERISA-covered employee welfare benefit
plan that is a MEWA. In general, the exception permits application of
state insurance law to a MEWA as follows: If the MEWA is “fully insured”
within the meaning of section 514(b)(6)(D) of ERISA, state insurance law
may apply to the extent it provides standards requiring the maintenance
of specified levels of reserves and contributions, and provisions to
enforce such standards (See section 514(b)(6)(A)(i)). If the MEWA is not
fully insured, any law of any state which regulates insurance may apply
to the extent not inconsistent with title | of ERISA (See 514(b)(6)(A)(ii)).
It appears from your letter that the parties do not dispute that MDPEBP
is not fully insured within the meaning of ERISA section 514(b)(6)(D).

We hope the following is responsive to your request.

First, it is the view of the Department of Labor that section 514(b)(6)(A)
saves from ERISA preemption any law of any state which regulates
insurance, without regard to whether such laws specifically or otherwise
reference MEWAs or employee benefit plans which are MEWAS, subject
only to the limitations set forth in subparagraphs (A)(i) and (A)(ii) of that
section. Similarly, while we are unable to rule on the specific application
of the Texas Insurance Code to MDPEBP, a matter within the jurisdic-
tion of the Texas State Board of Insurance, it is the view of the Depart-
ment that, with the exception of the aforementioned

limitations, there is nothing in ERISA which would preclude the
application of the same state insurance laws which apply to any insurer
which is not an ERISA-covered plan to ERISA-covered plans which
constitute MEWAs within the meaning of ERISA section 3(40).

Second, it is the view of the Department that Congress, in enacting the
MEWA provisions, recognized that the application and enforcement of
state insurance laws to ERISA-covered MEWAs 1/provide both appropri-
ate and necessary protection for the participants and beneficiaries
covered by such plans, in addition to those protections afforded by

1/ The principles discussed in this letter apply to those MEWAs which are also
title | plans, and, thus, such MEWAs will be referred to as “ERISA-covered
MEWASs” .
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ERISA. For this reason, the Department is of the opinion that in the
context of section 514(b)(6)(A)(ii), which, in the case of a MEWA which is
not fully insured, saves from ERISA preemption any law of any state
which regulates insurance to the extent such law is not inconsistent
with the provisions of title | of ERISA, a state law which regulates
insurance would be inconsistent with the provisions of title | to the
extent that compliance with such law would abolish or abridge an
affirmative protection or safeguard otherwise available to plan partici-
pants and beneficiaries under title | of ERISA,2/ or conflict with any
provision of title | of ERISA. 3/ For example, state insurance law which
would require an ERISA-covered MEWA to make imprudent investments
would be deemed to be “inconsistent” with the provisions of title | of
ERISA because compliance with such a law would “conflict” with the
fiduciary responsibility provisions of ERISA section 404, and, as such,
would be preempted pursuant to the provisions of ERISA section
514(b)(6)(A)ii).4/

However, a state insurance law will, generally, not be deemed “inconsis-
tent” with the provisions of title | of ERISA if it requires ERISA-covered
MEWAs to meet more stringent standards of conduct, or to provide more
or greater protections to plan participants and beneficiaries, than
required by ERISA. For example, state insurance laws which would

2/ For example, any state insurance law which would adversely affect a
participant’s or beneficiary’s rights under title | of ERISA to review or receive
documents to which the participant or beneficiary is otherwise entitled would be
viewed as inconsistent with the provisions of title I. Similarly, any state insurance
law which would adversely affect a participant’s or beneficiary’s

right to continuation of health coverage in accordance with Part 6 of title | or to
pursue claims procedures established in accordance with section 503 of title |
would be viewed as inconsistent with the provisions of title | of ERISA.

3/ In this regard, the Department believes an actual conflict with the
provisions of ERISA will occur when state insurance law makes compliance a
“physical impossibility”. See Florida Lime & Avocado Growers. Inc., v. Paul, 373
U.S. 132, 142-43, 83 S.Ct. 1210, 1217, 10 L.Ed.2d 248 (1963).

a4/ While certain permissive state insurance laws may not be “inconsis-
tent” with the provisions of title | of ERISA as here defined, the behavior
permitted under such laws may yet be denied to ERISA-covered MEWAs and their
fiduciaries pursuant to ERISA section 514(b)(6)(A)(ii), which applies the provi-
sions of title | as well as state insurance laws which are not inconsistent with the
provisions of title | of ERISA to such MEWAs. For example, neither ERISA-
covered MEWAs nor their fiduciary managers may take advantage of laws which
would permit an ERISA-covered MEWA to engage in transactions which are
prohibited under the provisions of ERISA section 406; to effectuate exculpatory
provisions relieving a fiduciary from responsibility or liability for any responsibil-
ity, obligation, or duty under ERISA; or, to fail to meet the reporting and
disclosure requirements contained in part 1 of title | of ERISA.
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require more informational disclosure to plan participants of an ERISA-
covered MEWA will not be deemd by the Department to be “inconsistent”
with the provisions of ERISA. Similarly, a state insurance law prohibit-
ing a fiduciary of an ERISA-covered MEWA from availing himself of an
ERISA statutory or administratively-granted exemption permitting
certain behavior will not be deerned by the Department to be “inconsis-
tent” with the provisions of ERISA.

Finally, the Department also notes that, in its opinion, any state
insurance law which sets standards requiring the maintenance of
specified levels of reserves and specified levels of contributions to be met
in order for a MEWA to be considered, under such law, able to pay
benefits in full when due will generally not be considered to be “incon-
sistent” with the provisions of title | of ERISA pursuant to ERISA section
514(b) (6)(A) (ii) .

Thus, it is the opinion of the Department that a state law regulating
insurance which requires the obtaining of a license or certificate of
authority as a condition precedent or otherwise to transacting insurance
business or which subjects persons who fail to comply with such
requirements to taxation, fines, and other civil penalties, including
injunctive relief, would not in and of itself adversely affect the protec-
tions and safeguards Congress intended to be available to participants
and beneficiaries or conflict with any provision of title | of ERISA, and,
therefore, would not, for purposes of section 514(b)(6)(A)(ii), be
inconsistent with the provisions of title I. Moreover, given the clear
intent of Congress to permit states to apply and enforce their insurance
laws with respect to ERISA-covered MEWAS, as evidenced by the
enactment of the MEWA provisions, it is the view of the Department that
it would be contrary to Congressional intent to conclude that states,
while having the authority to apply insurance laws to such plans, do not
have the authority to require and enforce registration, licensing,
reporting and similar requirements necessary to establish and monitor
compliance with those laws.

Finally, we would note that while section 514(b)(6)(B) of ERISA provides
that the Secretary of Labor may prescribe regulations under which .the
Department may exempt MEWAs from state regulation under section
514(b)(6)(A)(ii), the Department has neither prescribed regulations in this
area, nor granted any such exemptions.

This letter constitutes an advisory opinion under ERISA Procedures
76-1.

Sincerely,
Robert J. Doyle

Director of Regulations
and Interpretaions
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January 27, 1992

Mr. Chuck Huff 92-05A

Georgia Insurance Department ERISA SECTION
Seventh Floor, West Tower 3(40), 514(b)(6)
Floyd Building

2 Martin Luther King, Jr., Drive
Atlanta, Georgia 30334

Dear Mr. Huff:

This is in response to your request regarding the status of a self-funded
health benefit program sponsored by Action Staffing, Inc. (Action) under
title | of the Employee Retirement Income Security Act (ERISA). Specifi-
cally, you have requested an opinion as to whether the Action health
benefit program is an employee welfare benefit plan within the meaning
of section 3(1) of title | of ERISA, and whether the Action health benefit
program is a multiple employer welfare arrangement (MEWA), within the
meaning of ERISA section 3(40) and, therefore, subject to applicable
state insurance laws at least to the extent permitted under section
514(b)(6)(A) of title | of ERISA.

According to your letter, Action identifies its operations as those of a
“staff leasing” company. Action markets its services and issues propos-
als to potential client employers in a variety of trades and businesses. If
a client employer agrees to the terms of the proposal, an Agreement for
Services is executed with Action. Under the terms of the Agreement for
Services, a specimen copy of which accompanied your request, Action
agrees to lease personnel to the client employer, subject to the payment
of certain fees being paid by the client employer. Pursuant to the
“Services” section of the Agreement for Services, it is provided that:

Action shall . . . provide the following services with
regard to the leased employees: The recruitment,
hiring, directing and controlling of employees in
their day-to-day assignments; the disciplining,
replacing, termination and the designation of the
date of separation from employment; the promo-
tion, reward, evaluation and from time to time the
redetermination of the wages, hours and other
terms and conditions of employment of the
employees. . .

Action maintains a self-funded health program for leased employees.
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With regard to its health benefit program, Action represents that the
program is an ERISA-covered employee welfare benefit plan maintained
by a single employer, i.e., Action.

Information submitted with your request, however, indicates that, in at
least one instance, an Action client, with employees participating in the
Action health benefit program, hired Action to enable employees to
participate in the Action health benefit program. According to the
information provided, the client, rather than Action, retains the right to
control, evaluate, direct, hire and fire all employees.

ERISA section 3(40)(A) defines the term “multiple employer welfare
arrangement” to mean:

... an employee welfare benefit plan, or any other
arrangement (other than an employee welfare benefit
plan) which is established or maintained for the purpose
of offering or providing any benefit described in para-
graph (1) to the employees of two or more employers
(including one or more self-employed individuals), or to
their beneficiaries, except that such arrangement does
not include any plan or arrangement which is established
or maintained --

(i) under or pursuant to one or more
agreements which the Secretary finds to be
collective bargaining agreements,

(ii) by a rural electric cooperative, or

(iii) by a rural telephone cooperative
association.

Inasmuch as there is no indication that the Action health benefit
program is established or maintained under or pursuant to one or more
collective bargaining agreements, by a rural electric cooperative, or by a
rural telephone cooperative association, the only issue relating to the
health program’s status as a MEWA appears to be whether the program
provides benefits, as described in ERISA section 3(1), “to the employees
of two or more em- ployers.” The resolution of this issue is dependent on
whether, for purposes of ERISA section 3(40), the employees covered by
the Action health benefit program are employees of a single employer
(i.e., Action) or more than one employer (i.e., Action’s clients).

ERISA section 3(5) defines the term “employer” to mean:

... any person acting directly as an employer, or
indirectly in the interest of an employer, in relation to
an employee benefit plan; and includes a group or
association of employers acting for an employer in
such capacity.
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As reflected above, the term “employer”, for purposes of title | of ERISA,
encompasses not only persons with respect to whom there exists an
employer -employee relationship between the employer and individuals
covered by the plan (i.e., persons acting directly as an employer), but
also certain persons, groups and associa- tions, which, while acting
indirectly in the interest of or for an employer in relation to an employee
benefit plan, have no direct employer-employee relationship with the
individuals covered under an employee benefit plan. Therefore, merely
be- cause a person, group or association may be determined to be an
“employer” within the meaning of ERISA section 3(5) does not mean that
the individuals covered by the plan with respect to which the person,
group or association is an “employer” are “employees” of that employer.

The term “employee” is defined in ERISA section 3(6) to mean “any
individual employed by an employer.” (Emphasis added). An in- dividual
is “employed” by an employer, for purposes of section 3(6), when an
employer-employee relationship exists. For pur- poses of section 3(6),
whether an employer-employee relationship exists will be determined by
applying common law principles and taking into account the remedial
purposes of ERISA. In making such determinations, therefore, consider -
ation must be given to whether the person for whom services are being
performed has the right to control and direct the individual who
performs the ser- vices, not only as to the result to be accomplished by
the work, but also as to the details and means by which the result is to
be accomplished; whether the person for whom services are being
performed has the right to discharge the individual perfor ming the
services; and whether the individual performing the services is as a
matter of economic reality dependent upon the business to which he or
she renders services, among other considerations.

While the Action Agreement for Services submitted with your request
purports, with respect to the leased employees, to establish in Action the
authority and control associated with a common law employer-employee
relationship, your submission indicates that in at least one instance the
client employer, rather than Action, actually retained and exercised
such authority and control” In this regard, it should be noted that a
contract purporting to create an employer-employee relationship will not
control where common law factors (as applied to the facts and circum-
stances) establish that the relationship does not exist.

It should also be noted that it is the view of the Department that where
the employees participating in the plan of an employee leasing organiza-
tion include “employees” of two or more client (or “recipient”) employers,

“ Although we conclude in this situation that some of the individuals participating
as “employees” in the health benefit program are “employees” of the client
employers, the Department notes that Action may also considered an “employer”
within the meaning of ERISA section 3(5).
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or employees of the leasing organization and at least one client em-
ployer, the plan of the leasing organization would, by definition, consti-
tute a MEWA because the plan would be providing benefits to the
employees of two or more employers.

On the basis of the information provided, the Action health benefit
program covered at least one client’s employees with respect to whom
Action did not have an employer-employee relationship and, accord-
ingly, were not “employees” of Action within the meaning of ERISA
section 3(6). Therefore, in the absence of any indication that Action and
its client employers constitute a “control group” within the meaning of
ERISA section 3(40)(B)(i), it is the view of the Department that the Action
health benefit program provides benefits to the employees of two or more
employers and is, therefore, a multiple employer welfare arrangement
within the meaning section 3(40)(A). Accordingly, the preemption
provisions of ERISA would not preclude state regulation of the Action
health benefit program to the extent provided in ERISA section
514(b)(6)(A). In this regard, we are enclosing, for your information, a
copy of Opinion 90-18A (dated July 2, 1990) which discusses the scope
of the states’ authority to regulate MEWAs pursuant to section
514(b)(6)(A) of ERISA.

Because your request for an opinion was concerned primarily with the
issue of whether or not the Action health benefit program is subject to
the applicable regulatory authority of the State of Georgia’'s insurance
laws or is saved from such authority under the general preemption
provision of section 514(a) of title | of ERISA, and because of the opinion
above, we have determined it is not necessary at this time to render an
opinion as to whether the Action health benefit program is an employee
welfare benefit plan within the meaning of section 3(1) of that title.

This letter constitutes an advisory opinion under ERISA Procedure 76-1.
Accordingly, it is issued subject to the provisions of that procedure,
including section 10 thereof relating to the effect of advisory opinions.

Sincerely,
Robert J. Doyle
Director of Regulations

and Interpretations
Enclosure
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ERISA Proc. 76-1—Procedurefor ERISA
Advisory Opinions.

Itisthe practice of the Department of Labor (the
Department) toanswer inquiriesof individua sor organiza-
tionsffected, directly or indirectly, by the Employee Re-
tirement Income Security Act of 1974 (Pub. L. 93-406, here-
inafter “the Act”) asto their statusunder the Act and asto
the effect of certain actsand transactions. The answersto
suchinquiriesarecategorized as" informationletters’ and
“advisory opinions.” This “ERISA Procedure’ (ERISA
Proc. 76-1) describesthegenera proceduresof the Depart-
ment inissuing information letters and advisory opinions
under theAct, andisdesigned to promoteefficient handling
of inquiriesand tofacilitate prompt responses.

Section 7 of thisprocedure (ingtructionstoindividu-
asand organizationsrequesting advisory opinionsrelaing
to prohibited transactions and common definitions) isre-
served. Thissectionwill set forth the proceduresto befol-
lowed to obtain an advisory opinion relating to prohibited
transactionsand common definitions, suchaswhether aper-
sonisaparty ininterest and adisqualified person. Ingen-
erd, thissectionwill incorporatearevenueproceduretobe
published by thelnternal Revenue Service.

Thisadvisory opinion procedure consists of rules
of agency procedureand practice, andisthereforeexcepted
under 5U.S.C. 552(b)(3)(A) of the Administrative Proce-
dureAct fromtheordinary noticeand comment provisions
for agency rulemaking. Accordingly, theprocedureiseffec-
tiveAugust 27, 1976.

SEC. 1. Purpose. The purpose of thisERISA Pro-
cedureisto describethegenera proceduresof the Depart-
ment of Labor (the Department) inissuinginformation let-
tersand advisory opinionstoindividuasand organizations
under the Employee Retirement Income Security Act of
1974 (Pub. L. 93-406), hereinafter referredtoas” theAct.”
ThisERISA Proceduredsoinformsindividuasand orga
nizations, and their authori zed representatives, wherethey
may direct requestsfor information | ettersand advisory opin-
ions, and outlinesproceduresto befollowedin order topro-
moteefficient handling of theirinquiries.

SEC. 2. Generd practice. It isthe practice of the
Department to answer inquiriesof individua sand organi-
zations, whenever appropriate, andintheinterest of sound
adminigtration of the Act, asto their status under the Act
and astotheeffectsof their actsor transactions. Oneof the
functionsof the Department istoissueinformeation letters
and advisory opinionsin such matters.

SEC. 3. Definitions. .01 An*“informetion letter” is
awritten statement issued either by the Pensionand Welfare
Benefit Programs (Office of Employee Benefits Security),
U.S. Department of Labor, Weashington, D.C. or aRegiona
Office or an Area Office of the Labor-Management Ser-
vicesAdministration, U.S. Department of L abor, that does
nomorethancall attentiontoawell-established interpreta-
tionor principleof theAct, without applying it toaspecific
factud situation. Aninformation|etter may beissuedtoany
individual or organization when the nature of the request
from theindividua or the organization suggeststhat it is
seeking generd information, or wheretherequest doesnot
meet dl therequirementsof section6or 7 of thisprocedure,
anditisbelieved that such generd information will assist
theindividual or organization.

.02 An “advisory opinion” isawritten statement
issuedtoanindividua or organization, or totheauthorized
representativeof suchindividua or organization, by theAd-
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ministrator of Pensionand Welfare Benefit Programsor his
delegate, that interpretsand gppliesthe Act toagpecificfac-
tual situetion. Advisory opinionsareissued only by theAd-
ministrator of Pensionand Welfare Benefit Programsor his
delegate.

.03 Individua sand organizationsarethose persons
describedinsection 4 of thisprocedure.

SEC. 4. Individuals and organizations who may
request advisory opinions or information letters. .01 Any
individual or organization af fected directly or indirectly, by
the Act may request an information letter or an advisory
opinionfromthe Department.

.02 A request by or for anindividua or organiza-
tionmust besigned by theindividua or organization, or by
theauthorized representativeof suchindividua or organi-
zation. Seesection 7.03 of thisprocedure.

SEC. 5. Discretionary Authority to Render Advi-
sory Opinions .01 TheDepartment will issueadvisory opin-
ionsinvolving theinterpretation of theapplication of oneor
moresectionsof theAct, regul ationspromulgated under the
Act, interpretivebulletins, or exemptionsissued by theDe-
partment toaspecificfactua situation. Generdly, advisory
opinionswill beissued by the Department only with respect
toprospectivetransactions(i.e, atransactionwhichwill be
entered into). Moreover, thereare certain areaswhere, be-
causeof theinherently factual natureof theprobleminvolved,
or because the subject of the request for opinion is under
investigation for aviolationof the Act, the Department ordii-
narily will notissueadvisory opinions. Generally, an advi-
sory opinionwill not beissued on dternativecoursesof pro-
posed transactions, or on hypothetica situations, or where
dl partiesinvolved are not sufficiently identified and de-
cribed, or wheremeterid factsor detailsof thetransaction
areomitted.

.02 The Department ordinarily will not issueadvi-
sory opinionsrelating tothefollowing sectionsof the Act:

.02(a) Section 3(18), relating to whether certain
consideration condtitutesadequiate consideration;

.02(b) Section 3(26), relating towhether thevalua-
tionof any assetisat current value;

.02(c) Section 3(27), relating towhether thevalua-
tion of any assetisat present value;

.02(d) Section 102(3)(1), relatingtowhether asum-
mary plan description iswritten in amanner calculated to
beunderstood by theaverage participant.

.02(€) Section 103(3)(3)(A), relaing towhether the
financial statementsand schedul esrequired to beincluded
intheAnnua Report arepresented fairly in conformity with
generally accepted accounting principlesapplied onacon-
dgentbass

.02(f) Section 103(b)(1), relating towhether amat-
ter must beincludedinafinancia statementinorder tofully
andfairly present thefinancial statement of theplan;

.02(g) Section 202 (other than section 202(a)(3)
and (b)(1)) relating to minimum participation standards;

.02(h) Section 203 (other than sections
202(a)(3)(B), (b)(1) (flushlanguage), (D)(2). (B)(3)(A):

.02(i) Section 204 of the Act (other than sections
204B)D(E). ODA). (©). (D), (E)). relating to benefit
accrua reguirements;

.02(j) Section 205(e), relating to the period during
which a participant may elect in writing not to receive a
jointand survivor annuity;

.02(K) Section 208, relating to mergers and con-



solidation of plansor transfer of planassets;

.02(1) Section 209(a)(1), relating to whether the
report required by section 209(a)(1) issufficient toinform
theemployeeof hisaccrued benefitsunder theplan, etc.

.02(m) Sections 302 through 305, relatingtomini-
mum funding sandards;

.02(n) Section 403(c)(1), relating to the purposes
forwhichplan assetsmust beheld;

.02(0) Section 404(a), relating to fiduciary duties
asgppliedto particular conduct; and,

.02(p) Section 407(8)(2) and (3) and (0)(1), relat-
ingtofair market value, asgpplied towhether thevaue of
any particular security or redl property congtitutesfair mar-
ketvaue.

Thisligtisnot &l indusiveandthe Department may
declinetoissueadvisory opinionsrelating to other sections
of the Act whenever warranted by the facts and circum-
stancesof aparticular case. The Department may, whenitis
deemed gppropriateand inthebest interest of sound admin-
istration of the Act, issueinformation letterscalling atten-
tionto established principlesunder theAct, eventhoughthe
request that was submitted wasfor an advisory opinion.

.03 Pending theadoption of regul ations(either tem-
porary or final) involving theinterpretation of thegpplica-
tionof aprovisionof theAct, consderationwill begivento
theissuanceof advisory opinionsrelatingtosuch provisons
of theAct only under thefollowing conditions:

.03(3) If aninquiry presentsanissueonwhichthe
answer seemsto beclear from thegpplication of theprovi-
sionsof theAct tothefactsdescribed, theadvisory opinion
will beissuedin accordancewith the procedurescontained
herein.

.03(b) If aninquiry presentsanissueonwhichthe
answer seemsreasonably certain but not entirely freefrom
doubt, an advisory opinionwill beissuedonly if itisestab-
lished tothe satisfaction of the Department, that abusiness
emergency requiresan advisory opinionor that unusud hard-
shiptotheplan or itsparticipantsand beneficiarieswill re-
sult fromfailureto obtain an advisory opinion. Inany case
inwhichtheindividua or organization believesthat abusi-
ness emergency exists or that an unusual hardship to the
planoritsparticipantsand beneficiarieswill result fromthe
failureto obtain an advisory opinion, theindividua or orga-
nization should submit with therequest aseparatel etter set-
ting forth thefactsnecessary for the Department to makea
determinationinthisregard. Inthisconnection, the Depart-
ment will not deema* businessemergency” toresult from
circumstanceswithinthecontrol of theindividual or organi-
zation such as, for example, scheduling within an inordi-
nately short timetheclosing date of atransaction or amest-
ing of theBoard of Directorsor thesharehol dersof acorpo-
ration.

.03(c) If aninquiiry presentsan issuethat cannot be
reasonably resolved prior totheissuanceof aregulation, an
advisory opinionwill not beissued.

.04 The Department ordinarily will notissueadvi-
sory opinionson theform or effect in operation of aplan,
fund, or program (or a particular provision or provisions
thereof) subject to Title| of the Act. For example, the De-
partment will not issue an advisory opinion on whether a
plan satisfiestherequirementsof Parts2and 3 of Titlel of
theAct.

SEC. 6. Ingtructions to individuals and organiza-
tionsrequesting advisory opinionsfromthe Department. .01
If an advisory opinionisdesired, arequest should besub-
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mitted to: Officeof Regulationsand Interpretations, Room
N5669, Pension and Welfare BenefitsAdminigtration, U.S.
Department of Labor, 200 Constitution Avenue, N.W,,
Wiashington, D.C. 20210.

.02 A request for an advisory opinion must contain
thefollowinginformation:

.02(a) The name and type of plan or plans (eg.,
pension, profit-sharing, or welfareplan); theEmployer Iden-
tification Number (EIN); the Plan Number (PN) used by
theplanin reporting to the Department of Labor on Form
EBS-1 or acopy of thefirst two pages of the most recent
Form EBS-1 filed with the Department.

.02(b) A detailed description of the act or actsor
transaction or transactionswith respect to which an advi-
sory opinionisrequested. Wheretherequest pertainstoonly
onestep of alarger integrated act or transaction, thefacts,
circumstances, etc., must be submitted with respect tothe
entiretransaction. Inaddition, acopy of al documentssub-
mitted must beincludedintheindividua’ sor organization's
statement and not merely incorporated by reference, and
must beaccompanied by anandysisof their bearingonthe
issueor issues, specifying the pertinent provisions.

.02(c) A discussion of theissueor issuespresented
by theact or actsor transaction or transactionswhich should
beaddressedintheadvisory opinion.

.02(d) If theindividua or organizationisrequest-
ing aparticular advisory opinion, therequesting party must
furnish an explanation of the grounds for the request, to-
gether withastatement of revant supporting authority. Even
though theindividua or organizationisurging no particu-
lar determination with regard to aproposed or prospective
act or actsor transaction or transactions, the party request-
ingtherulingmust state such party’ sviewsastotheresults
of theproposed act or actsor transaction or transactionsand
furnish a statement of relevant authority to support such
views

.03 A request for an advisory opinion by or for an
individual or organization must besigned by theindividual
or organization or by theindividual’sor organization'sau-
thorized representative. If the requestissigned by arepre-
sentativeof anindividual or organization, or therepresenta-
tivemay appear beforethe Department in connectionwith
the request, the request must include a statement that the
representative is authorized to represent the individual or
organization.

.04 A request for an advisory opinionthat doesnot
comply withall theprovisionsof thisprocedurewill beac-
knowledged, and therequirementsthat have not been met
will benoted. Alternatively, at thediscretion of the Depart-
ment, the Department will issueaninformetion letter tothe
individual or organization.

.05 If theindividual or organization or the autho-
rized representative, desires aconferencein the event the
Department contempl atesissuing an adverseadvisory opin-
ion, such desireshould bestated inwritingwhenfiling the
request or soon thereafter in order that the Department may
eva uatewhether inthesolediscretion of the Department, a
conferenceshould bearranged and at what stage of thecon-
sderationaconferencewould bemost helpful.

.06 It isthe prectice of the Department to process
requestsfor information|ettersand advisory opinionsinregu-
lar order and asexpeditioudy aspossible Compliancewith
arequest for consideration of aparticular matter ahead of its
regular order, or by aspecifiedtime, tendsto delay thedis-
position of other matters. Requestsfor processing ahead of



theregular order, madein writing (submitted with there-
quest or subsequent thereto) and showing deer needfor such
trestment, will begiven consideration astheparticular cir-
cumstanceswarrant. However, no assurance can begiven
that any letter will beprocessed by thetimerequested. The
Department will not consider aneed for expedited handling
to ariseif the request shows such need has resulted from
circumstanceswithin thecontrol of the person making the
request.

.07 Anindividua or organization, or theauthorized
representativedesiringto obtaininformationrelating tothe
statusof hisor her request for an advisory opinion may do
30 by contacting the Office of Regulatory Standards and
Exceptions, Pension and Welfare Benefit Programs, U.S.
Department of Labor, Washington, D.C.

SEC. 7. Ingtructions to individuals and organiza-
tions requesting advisory opinions relating to prohibited
transactionsand common definitions. .01 [Reserved]

.02 [Reserved]

.03[Reserved]

SEC. 8. Conferencesat the Department of Labor. I
aconference hasbeen requested and the Department deter-
minesthat aconferenceisnecessary or gppropriate, theindi-
vidua or organization or theauthorized representativewill
benotified of thetimeand placeof theconference. A confer-
encewill normally be scheduled only whenthe Department
initssolediscretion deemsit will benecessary or gopropri-
atein deciding the case. If conferencesarebeing arranged
with respect to more than one request for an opinion letter
involvingthesameindividual or organization, they will be
soscheduled asto causethelesst inconveniencetotheindi-
vidua or organization.

SEC. 9. Withdrawal of requests. Theindividual or
organization'srequest for an advisory opinion may bewith-
drawnat any timeprior to receipt of noticethat the Depart-
mentintendstoissuean adverseopinion, or theissuanceof
anopinion. Eventhough arequest iswithdrawn, al corre-
spondenceand exhibitswill beretained by the Department
andwill not bereturned totheindividual or organization.

SEC. 10. Effect of Advisory Opinion. Anadvisory
opinion isan opinion of the Department asto the applica
tionof oneor moresectionsof the Act, regulationspromul-
gated under the Act, interpretive bulletins, or exemptions.
Theopinionassumesthet al materia factsand representa-
tionsset forthintherequest areaccurate, and appliesonly to
thesituation described therein. Only thepartiesdescribedin
therequest for opinion may rely on the opinion, and they
may rely on the opinion only to the extent that the request
fully and accurately containsall themateria factsand rep-
resentations necessary to issuance of the opinion and the
Situation conformsto thesituation described in therequest
for opinion.

SEC. 11. Effect of Information Letters. Aninfor-
mation | etter issued by the Department isinformetiona only
and isnot binding on the Department with respect to any
particular factual situation.

SEC. 12. Publicingpection. .01 Advisory opinions
shall beopento publicinspection a the Public Disclosure
Room, U.S. Department of Labor, 200 Constitution Av-
enue, N.W,, Washington, D.C. 20216.

.02 Background files(including therequest for an
advisory opinion, correspondence between the Department
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andtheindividual or organization requesting the advisory
opinion) shall beavailableuponwritten request. Background
files may be destroyed after three years from the date of
issuance.

.03 Advisory opinionswill be modified to delete
referencesto proprietary information prior todisclosure Any
information considered to be proprietary should be so speci-
fied in a separate |etter at the time of request. Other than
proprietary information, al materiascontainedinthepub-
licfilesshall beavailablefor inspection pursuant to section
12.02.

.04 Thecost of search, copying and deletion of any
referencesto proprietary information will beborne by the
person requesting the advisory opinion or the background
file

SEC. 13. Effectivedate. Thisprocedureiseffective
August 27, 1976, the date of its publication in the Federal
Regiger.

Signed at Washington, D.C., this 24th day of Au-
gust 1976.

JamesD. Hutchinson
Administrator of Pension and
\\élfare Benefit Programs
U.S Department of Labor









